U.S. Department of Labor
Office of Administrative Law Judges
36 E. 7" Street, Suite 2525
Cincinnati, Ohio 45202

(513) 684-3252
(513) 684-6108 (FAX)

Issue date: 03Jun2002
Case No. 2001-ERA-00036
In the Matter of
LYDIA DEMSKI,
Complainant,
V.

INDIANA MICHIGAN POWER COMPANY,
Respondent.

ORDER AMENDI NG CAPTI ON AND RECOMVENDED ORDER OF DI SM SSAL

This proceeding arises under the Energy Reorganization Act of

1974 ("ERA"), 42 U.S.C. 88 5801-5891 and the regulations
promul gated thereunder at 29 C F.R Part 24 which are enployee
protective provisions of the ERA or of the Atom c Energy Act of
1954 as anended, 42 U. S.C. 8 2011, et seq. Regulation section
nunbers nentioned in this Oder refer to sections of that Title
unl ess otherwi se noted. The Secretary of Labor is enpowered to
investigate and determ ne "whistleblower"” conplaints filed by
enpl oyees at facilities l|icensed by the Nuclear Regulatory
Commission ("NRC') who are allegedly discharged or otherw se
di scri m nated against wwth regard to their ternms and conditions of
enpl oynment for taking any action relating to the fulfillnment of
safety or other requirenents established by the NRC. This matter is
presently before ne on Respondent's Mtion for Dismssal wth
briefs filed by both parties.

Included with the briefs are affidavits and exhibits offered
in support of the notions and objections of the parties. Hereby
received into the record are Respondent’s Exhibit 1 - (attached as
Exhibit A to Respondent’s Brief in support of its notion to
di sm ss) 1996 through 2001, M chigan Annual Report for Donestic
Corporations filing fornms for Scope Services Inc.; Respondent’s
Exhibit 2 - (attached as Exhibit B to Respondent’s Brief in support
of its notion to dismss) 1996 t hrough 2001, M chi gan Annual Report
for Donmestic Corporations filing forms for Anerican Nuclear
Resources, Inc., Respondent’s Exhibit 3 - (attached as Exhibit Cto
Respondent’s Brief in support of its notion to dism ss) Affidavit



of William Linn sworn to on September 5, 2001; Respondent’ s Exhi bi t
4 - (attached as Exhibit A to Respondent’s Reply Brief in support
of its notion to dismss) a March 15, 2000, letter from the
Conpl ainant to the U. S Departnent of Labor, Occupational Safety and
Heal th Adm ni stration (“OSHA”); Respondent’s Exhibit 5 - (attached
as Exhibit B to Respondent’s Reply Brief in support of its notion
to dism ss) the NRC Licenses for the D.C. Cook Nucl ear Power Pl ant;
Respondent’s Exhibit 6 - (attached as Exhibit C to Respondent’s
Reply Brief in support of its notion to dism ss) transcript of the
NRC of ficial interviewof the Conpl ai nant conducted on February 17,
2000; Conplainant’s Exhibit 1 - The Affidavit of Catherine Rogers
sworn October 12, 2001; Conplainant’s Exhibit 1(a) - transcript of
the NRC official interview of Daniel Krause conducted on June 7,
2000; Conpl ainant’s Exhibit 1(b) - transcript of the NRC official
interview of WIliam Linn conducted on Mrch 28, 2000;

Complainant’s Exhibit 1(c) - transcript of the NRC official
interview of WIIliam Hannah conducted on June 7, 2000;
Complainant’s Exhibit 1(d) - transcript of the NRC official

i ntervi ew of James Ml den conducted on June 7, 2000; Conplainant’s
Exhibit 1(e) - transcript of the NRC official interview of Stephen
Smth conducted on June 8, 2000; Conplainant’s Exhibit 1(f) -
transcript of the NRC official interview of John Allard conducted
on March 28, 2000; Conplainant’s Exhibit 1(g) - June 13, 2000,
letter to R P. Bowers, Senior Vice-President Nuclear Ceneration
Group, Anerican Electric Power Conpany, from John A G obe,
Director, Division of Reactor Safety; Conplainant’s Exhibit 1(h) -
a June 29, 2000, letter to the Conplainant from Cynthia Lee, Area
Director of OSHA; Conplainant’s Exhibit 2 - the Affidavit of the
Conpl ai nant sworn on Cctober 9, 2001; Conpl ainant’s Exhibit 2(a) -
a fax sent January 5, 2001, to the Conpl ai nant from Dani el Krause;
Conpl ainant’s Exhibit 2(b) - a March 15, 2000, letter to the U S
Departnent of Labor, OSHA, from the Conplainant; Conplainant’s
Exhibit 2(c) - a March 2, 2000, fax to the Conpl ai nant from Dani el
Krause; Conpl ainant’s Exhibit 2 (d) - a March 15, 2000, fax to the
Conpl ai nant from Dani el Krause; and Conplainant’s Exhibit 2(e) -
t he busi ness cards of WlliamlLinn, Jerry A Levi, David Lefor, and
Terry P. Bell man.

Al so received into the record are the foll owi ng Adm ni strative
Law Judge Exhibits. Adm nistrative Law Judge Exhibit 1 - June 29,
2001, Secretary’s Findings; Admnistrative Law Judge Exhibit 2 -
June 29, 2001, letter to Respondent’s counsel from OSHA Area
Director, Cynthia Lee; Admnistrative Law Judge Exhibit 3 - June
29, 2001, letter to the Conplainant from OSHA Area Director,
Cynt hia Lee; Adm nistrative Law Judge Exhibit 4 - An April 4, 2000,
OSHA Discrimnation Case Activity Wrksheet; Adm nistrative Law
Judge Exhibit 5 - a July 5, 2001, fax to the Chief Admi nistrative
Law Judge from Respondent’s counsel; Adm nistrative Law Judge
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Exhibit 6 - A June 29, 2001, letter to the Chief Adm nistrative Law
Judge from OSHA Area Director, Cynthia Lee; and Adm ni strative Law
Judge Exhibit 7 - a June 29, 2001, letter to the Chief
Adm ni strative Law Judge from OSHA Area Director, Cynthia Lee.

An issue has also been raised in this matter regarding the
al i gnment and nanes of the parties in the official caption of this
case. The Pre-hearing order issued by the undersigned on July 31,
2001, lists Anerican Electric Power (“AEP”), Scope Services, Inc.,
(“SSI™) and Anerican Nucl ear Resources, Inc., et al, (“ANR’) as the
Respondents in this case. |In an August 10, 2001, letter received
from AEP, Counsel for that Respondent explains that Indiana
M chi gan Power Conpany, (“1 & M) a whol | y-owned subsi di ary of AEP,
is the properly nanmed respondent and that Scope Services and
Ameri can Nucl ear Resources Inc., are not proper parties to this
action. By reply letter dated August 13, 2001, counsel for the
Conpl ai nant states that SSI and ANR should in fact be listed as
conplainants in this matter.

Backagr ound:

In Decenber 1996, | & Mentered into a contract with ANR/ SSI
for the performance of ice condenser mai ntenance at the Washi ngton,
D.C., Cook Nuclear Power Plant. (R Ex. 3! Subsequent to this
contract, I & Mand ANR/ SSI entered into two additional contracts;
one for performance of Staff Augnentation and one for perfornmance
of Buildings and G ound Mintenance. (Respondent’s Brief in
support of the Motion to Dismiss, at p. 1) The Conpl ai nant al |l eges
these contracts were termnated in early 2000, as retaliation for
concerns she raised in a Decenber 23, 1999, neeting wth Stephen
Smth, the Mnager of the Cook Plant Maintenance Installation
Services Goup. (R Ex. 4, C. Ex. 2(b)) The Conplainant filed a
conplaint with the Departnent of Labor on March 15, 2001, alleging
that | & Macted in violation of the enpl oyee provisions of the ERA
by term nating the contracts between | & Mand ANR/'SSI. (R Ex. 4;
C. Ex. 2(b)) Both OSHA and the NRC conducted investigations of the
Cook Plant in 2000. Pursuant to its investigation, OSHA determ ned
there was sufficient evidence to allow the Conplainant to proceed
with her ERA claim (ALJX 1, 2, 3, 4, 6). The matter was then
referred to the Ofice of Adm nistrative Law Judges for a fornal
heari ng.

Mbtion to Arend Capti on:

! In this Order, "ALJX." refers to the Administrative Law
Judge exhibits, "R. Ex." refers to the Respondent’s exhibits, and
“C. EX.” refers to Conplainant’ s exhibits.
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As counsel for the Complainant noted in his August 9, 2001,
letter, ANR/SSI were incorrectly listed as Respondents in the
official caption of this matter. Because the Complainant owns
these companies, she cannot file an ERA Whistleblower claim against
herself. The Complainant requests that the caption be amended to
include ANR/SSI as complainants in this matter. However, | find
that the Respondent is correct in that ANR/SSI cannot properly be
named as complainants. The ERA, as explained fully below, provides
a cause of action for “enpl oyee” discrimnation. It does not
provi de a cause of action for corporations. Were a valid claim
cannot be stated, dismssal wth prejudice is the proper renedy.
Hi gh v. Lockheed Martin Energy Sys., Inc., 97-CAA-3 (ARB Nov. 13,
1997). Therefore, as ANR/' SSI can neither be properly joined as
Respondents nor Conplainants in this matter, they are HEREBY
DI SM SSED wi th prejudice fromthis action.

Counsel for the Respondent al so seeks to anend the caption to
name the proper respondent as Indiana M chigan Power Conpany. In
brief, the Respondent states that | & M is a wholly-owned
subsidiary of AEP and that the licenses on file with the NRCIlists
| & M as the holder of the licenses for the Cook Nuclear Plant.
The brief fromConpl ai nant, however, states that these |licenses are
in fact held by AEP.

VWi | e the Conpl ai nant offers a letter fromthe NRC Di vi sion of
Reactor Safety and addressed to the Senior Vice-president of
“Nucl ear Ceneration G oup American Electric Power Conpany,” | find
that this letter, is inconclusive on the issue of licensor. | also
find the affidavit testinony offered by the Conpl ai nant detailing
i nstances where certain enployees referred to thenselves as
enpl oyees of AEP inconclusive on this issue. |In the ever nane-
changi ng worl d of corporate conglonerations, an enployee’s beli ef
that they work for conpany “X' does not definitively prove that
fact to be true. The Respondent has offered the actual NRC
licenses of the Cook Plant. Reviewing those licenses | find that
I ndi ana M chigan Power Conpany is the l|legal holder of the NRC
licenses for the Cook Plant. As such the properly naned party to
this action should be Indiana M chigan Power Conpany and not
Anmerican Electric Power. THEREFORE, |IT I S HEREBY ORDERED t hat the
official captioninthis matter shall be amended to include I ndi ana
M chi gan Power Conpany as the Respondent.

Motion to Disniss:

By Mdtion dated Septenber 6, 2001, the Respondent seeks
di sm ssal of the conplaint filed by the Conpl ai nant, Lydi a Denski,
on the grounds that pursuant to the Federal Rule of Civil Procedure
Rule 12(b)(6) the conplaint fails to state a claim upon which
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relief may be granted. | & M avers that an element of the prim
faci e case for recovery under the ERA requires a complainant to

allege in the conplaint that he or she is a “covered enployee”
under the Act. As Ms. Denski does not allege that she is a
“covered enpl oyee” under the ERA in her conplaint, she has failed
to state a claimupon which relief my be granted, and, therefore,
dismssal is warranted in this matter. In reply brief, in
opposition to I & Ms notion, counsel for the Conplai nant argues
that Ms. Denski is a “covered enpl oyee” under the Act, seeks | eave
to anend the original conplaint, and asks that | deny the notion of
t he Respondent.

Twenty nine C.F. R 18.1(a) states that the Federal Rules of
G vil Procedure “shall be applied in any situation not provided for
or controlled by [the Rules of Practice and Procedure for
Adm ni strative Hearings], or by a statute, executive order or
regulation. As “neither 29 CF. R Part 24 nor 29 CF. R Part 18
[the Rules of Practice and Procedure for Adm nistrative Hearings]
address dismssal for failure to state a claim . . .7, rule
12(b) (6) governs dism ssal of whistleblower retaliation clainms in
the context of the ERA. denn v. Lockheed, 1998-ERA-35 & 50 at 7
(ALJ July 15, 1999) (citing Freels v. Lockheed Martin Energy Sys.,
ARB NO. 95-110, ALJ Nos. 95-CAA-2 & 94-ERA-6 at 10 (ARB Dec. 4,
1996)). In considering a 12(b)(6) notion, the facts as alleged in
the conplaint are taken as true and all reasonable inferences are
made in favor of the non-noving party. See Varnadore v. QOak Ri dge
Nat’'| Lab., 92-CAA-2 & 5, 93-CAA-1, 94-CAA-2 & 3, 95-ERA-1 at 35
(ARB June 14, 1996) aff’'d, 141 F.3d 625 (6 ™ Cir. 1998).

Failure to state a claim for which relief may be granted under
the ERA generally requires dismissal of the complaint. Hasan v.
Commonwealth Edison Co. , ARB No. 00-028, ALJ No. 2000-ERA-1 at 4
(ARB Dec. 29, 2000); Varnadore v. Oak Ridge Nat’'l Lab., 92-CAA-2
and 5, 93-CAA-1, 94-CAA-2 & 3, 95-ERA-1 at 33-39. Dismissal is
appropriate where the conplaint is legally insufficient, i.e.,
where “even i[f] the conplainant could prove all of his factual
al l egations, he would not prevail.” denn, 1998-ERA-35 & 50 at 7
(internal citations omtted). Failureto allege a prima facie case
is grounds for immediate dismssal. Hasan v. Wlfe Creek Nucl ear
perating Corp., 2000-ERA-14 at 2 (ALJ Qct. 5, 2000) aff’d (ARBMay
31, 2001) (Internal citations omitted).

In brief, | & M avers that Ms. Demski has not alleged that she
isa “covered enpl oyee” under the ERA and has, therefore, failed to
set forth an essential elenent of a claimas required by the ERA
The ERA prohibits an Enployer from discharging or otherw se
di scrimnating against “any enployee . . . wth respect to his
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compensati on, ternms, conditions or privileges of enploynent” in

retaliation for protected activity. 42 U.S.C. 8 5851(a). The ERA
aut hori zes “any enpl oyee who believes that he has been di scharged
or otherw se discrimnated against . . . [to] file . . . a
conplaint wwth the Secretary of Labor . . . .7 42 U S C 85851(b).

Furthernore, 29 C.F.R 824.3(a) provides that “[a]n enpl oyee who
believes that he or she has been discrimnated against by an
enployer . . . may file . . . a conplaint alleging such
discrimnation.” Twenty-nine C.F. R 824.5(b)(1) requires di sm ssa

of a conplaint that fails to allege the elenents of a prima facie
case of discrimnation. A prima facie case includes an all egation
that “[t] he enpl oyee engaged in protected activity” and that “[t] he
enpl oyee has suffered an unfavorabl e personnel action . . . .” 29
C.F.R 824.5(b)(2). Additionally, an ERA prima faci e case requires
a showing that, “[the conplainant] was an enployee of a covered
enpl oyer, the conplainant engaged in protected activity, the
conpl ai nant thereafter was subject to adverse action regardi ng such
enpl oynent, and the [r]espondent knew of the protected activity
when it took the adverse action and the protected activity was the
reason for the adverse action.” Saporito v. Florida Power & Light
Co., 94-ERA-35 at 4 (ARB July 19, 1996) (citing Sinons v. Sinmons
Food Inc., 49 F.3d 386, 389 (8" Cir. 1995); Mackow ak v. Univ.

Nucl ear Sys., Inc., 735 F.2d 1159, 1162 (9" Cr. 1984); Carroll v.

Bechtel Power Corp., 91-ERA-0046, Sec’y Dec., Feb. 15, 1985, slip
op. at 11 n. 9, aff’'d sub. nom Carrollv.U.S. Dep't. of Labor, 78
F.3d 352 (8" Cir. 1996).

Failure by a conplainant to prove that he or she had an
enpl oyee-enpl oyer relationship with a naned respondent results in
di sm ssal of the conplaint. See Reid v. Methodist Med. Cir. of Qak
Ri dge, 106 F.3d 401 (6™ Cir. 1996); WIlliams v. Lockheed Martin
Energy Sys., Inc., ARB No. 98-059, ALJ NO 1995-CAA-10 at 9 (ARB
Jan. 31, 2001); Varnadore v. Oak Ridge Nat’'|l Lab., 92-CAA-2 & 5,
93-CAA-1, 94-CAA-2 & 3, 95-ERA-1 (ARB June 14, 1996) aff’'g
Varnadore , 95-ERA-1 at 9-10 (ALJ Sept. 20, 1995). The Respondent
aversthat because the Complainantfails to allege in her complaint
that she is or was an | & M employee or an employee of an | & M
contractor or subcontractor, she fails to allege an essential
element of a prim facie case under the ERA. As such, the
Respondent seeks dismissal of this claim.

The Complainant, in response, argues that this complaint
should not be dismissed based upon a technical failure to allege
she was a “covered enpl oyee” because at the tinme of the filing of
the conplaint, the Conplainant was proceeding pro se. The
Conpl ai nant further states that she does satisfy the requirenents
of a prima facie case under the Act and seeks to anend her ori gi nal
conplaint to allege she is in fact a “covered enpl oyee”.
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| begin by noting that,

In considering dismissal for failure to state

a claim, all reasonable inferences are made in

favor of the non-moving party especially when

the complaint was filed pro se. Dismissal
should be denied unless it appears beyond a
reasonable doubt that the plaintiff can prove

no set of facts in support of his claim which

would entitle him to relief.

Studer v. Flower Baking Co. of Tenn., Inc. , 93-CAA-11 (Sec’y June
19, 1995) (internal citations and quotations omtted). Twenty-nine
C.F.R 824.3(c) does not require that the conplaint subscribe to
any particular form but only that it be “in witing and should
include a full statenent of the acts and om ssions, with pertinent
dates, which are believed to constitute a violation.” In the
present case, M. Denski’'s pro se conplaint satisfies the basic
requi renents of 824.3(c).

The Conmplainant is correct in that not every element “of a
| egal cause of action” nust be set forth in an enployee 85851
conpl ai nt . Bassett v. Ni agra Mhawk Power Co., 86-ERA-2 at 4
(Sec’y July 9, 1986) (finding no basis for dism ssal and remandi ng
the case for hearing on the nerits where the conplainant failed to
identify the protected activity and legally cogni zabl e adverse
enpl oynent actions with specificity) (citing Richter v. Baldw n
Assoc., 84-ERA-9 at 6 (Sec’y March 12, 1986)); see also Nunn v.
Duke Power Co., 84-ERA-27 at 8 n.3 (Dep. Sec’y July 30, 1987).
Leaves to amend are generally warranted and appropriate in those
cases where a conplainant has acted in good faith but has
nevertheless failed to satisfy a technical requirenent of the
regul ations. “If and wherever determ nation of a controversy on
the nmerits will be facilitated thereby, the admnistrative |aw
judge, nmay, upon such conditions as are necessary to avoid
prejudicing the public interest and the rights of the parties,
all ow appropriate anmendnents to conplaints . . . .7 29 CFR
818.5(e). However, anendnent of the conplaint is neither warranted
nor permtted where correction of the technical defect still |eaves
a claimsubstantly deficient. The latter scenario is present in
the instant case. For the reasons set forth below, even if I
permt the Conpl ai nant to anmend her conpl ai nt and now al | ege she is
a “covered enployee”, the facts denonstrate that she is not an
“enpl oyee” as required by the ERA

The term “enpl oyee” is not specifically defined in the ERA
However, whi stl ebl ower protection has been interpreted broadly and
found by the courts to cover a variety of workers at nuclear
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facilities. See Connecticut Light & Power Co. v. Sec’y of the U S.
Dep't of Labor, 85 F.3d 89, 94 (2™ Cir. 1996). The United States
Suprene Court has held that where Congress fails to define the term
“enpl oyee” in Federal enploynment discrimnation statutes, the term
nmust be construed to i ncorporate the master-servant rel ati onship as
under st ood by common | aw agency doctrine. Nationwi de Miut. Ins. Co.
v. Darden, 503 U S. 348 (1992). The Darden decision overrules
previ ous decisions holding that the term "“enployee” should be
construed “in light of the mschief to be corrected and the end to
be obtained” by the statute in which the term “enpl oyee” is used.
Id. at 324, quoting U.S. v. Silk, 331 U S 704, 713 (1947).

The Administrative Review Board (“ARB”) test for determning
whet her a conplainant is a “covered enpl oyee” under the ERA is the
appl i cation of conmon | aw agency principles as set forth in Darden.
Boschuk v. J & L Testing, Inc., ALJ No. 96-ERA-16, ARB NO 97-020
at 2 (ARB Sept. 23, 1997). In Nottinghamyv. Federal Prison |ndus.
(Unicor), 91-CAA-2 at 5 (ALJ Apr. 23, 1991) aff’'d (Sec'y Mar. 17,
1995), | held that

Al though the term‘ enpl oyee’ is not defined [by the
statutes] there is nothing therein to suggest that
ei ther statute contenpl ates anything other than an
enpl oynment relationship in the traditional sense.
Moreover, while | fully agree that the term
‘enpl oyee’ should be broadly construed so as to
provide protection to as large a popul ation of
whi st ebl owers as possible [the] statutes [do not]
conpel that the normally recognized concept of an
enpl oyer -enpl oyee relationship be convoluted to
ext end cover age.

Notti ngham 91-CAA-5 at 2. Wiile the Nottingham decision dealt
with statutes not presently at issue in this case, the logic of
that decision is applicable here.?

In the instant case, | find that the Conplainant is not an
enpl oyee of the Respondent, | & M Under Darden, the Court
enuner at ed a nunber of factors which nust be anal yzed to determ ne

2 Furthermore,the Senate Reportaccompanyingthe enactment
of 8210 of the ERA in 1978 explains that 8210 "“is substantially
identical to the provisions of the CAA and the Federal Water
Pollution Control Act.” S. Rep. No. 95-848 95" Cong., 2™ Sess. 29,
reprinted in 1978 US. Code Cong. & Admn. News, 7303.
Accordingly, cases construing the CAA and simlar whistleblower
statutes are instructive in construing the ERA

-8



if a “hired party is an enployee under the general comon | aw of
agency.” Darden, 503 U. S. 323-324. (Internal citations omtted)
The Respondent initially argues that the Conplainant in this case
is not a “hired enpl oyee” for purposes of the Darden test. “[Only
when a ‘hire’ has occurred, should the conmmon | aw agency anal ysi s

be undertaken.” O Connor v. Davis, 126 F.3d 112, 115 (2™ Gr.
1997). An individual is not a “hired party” unless that individual
received financial conpensation. Id. at 115-116. See also

Ll anpallas v. Mni-Crcuits, Inc., 163 F.3d 1236, 1243 (11" Gr.
1998); McGQuiness v. Univ. of New Mexico Sch. of Med., 170 F.3d 974,
979 (10™ Gir. 1998); Graves v. Winen’s Prof’| Rodeo Ass’n, 907 F. 2d
71, 73 (8" Cir. 1990); Nottingham 91-CAA-2 at 5.

Based upon the affidavits submtted by both parties in support
of their positions on this notion, | find that the Conpl ai nant was
not a “hired party” as required by the Darden test. She is the
sole proprietor® of SSI/ANR conpanies which contracted with I &
M [R Ex. 3] No wages were paid to the Conpl ai nant under the terns
of the contracts®. [R Ex. 3] No enployee benefits were received
by her or any other form of conpensation. [R Ex. 3] The
Respondent never paid the Conpl ai nant’s conpani es for any | abor by
her under the contracts. [R Ex. 3] Because she is not a “hired
party”, the Conpl ai nant cannot be consi dered an enployee of | & M
and therefore, cannot make out her prima facie case under the ERA

Assum ng, arguendo, that the Conplainant is a “hired
enpl oyee”, she still fails to satisfy the Darden analysis and
denonstrate she was an enployee of | & M In Darden, the Court set
out alist of factors a review ng court may consi der in determ ning
whet her or not an individual is an “enpl oyee.” Darden, 503 U. S. at
323- 324. No one factor is decisive and a plaintiff need not
satisfy even a mmjority of the factors to be considered an

3 In addition to the sworn testimony of Mr. Linn stating
she is a sole proprietor, the Complainant acknowledged in her
original complaint and in her sworn affidavit that she is the sole
proprietor of both ANR and SSI. (C. Ex. 2 & (b); R. Ex. 4) The
Public filings with the Michigan Bureau of Commercial Services
Corporations Division also lists her as the President and Director
of both companies. (R. Ex. 1 & 2)

4 The Complainant, in her sworn affidavit, states that she
received aregular paycheck from ANR/SSI and that she received a W-
2. (C. Ex. 2) The fact she received a paycheck from ANR/SSI does
not assist her in satisfying the Darden factors and establishing
that she was an employee of | & M. Her testimony is also unclear
on who, amongst ANR/SSI and | & M issued her W-2.
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employee. Id. _

The factors include
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1. The hiring party’'s right to control the manner and
means by which the product is acconplished;

2. The skill required [by the plaintiff];

3. The source of the instrunentalities and tools;

4. The | ocation of the work;

5. The duration of the relationship between the

parties;

6. Whet her the hiring party has the right to assign
additional projects to the hired party;

7. The extent of the hired party’ s discretion over
when and how | ong to work;

8. The net hod of paynent;

9. The hired party’s role in hiring and paying
assi stants;

10. \Whether the work is part of the regul ar business of
the hiring party;

11. \Whether the hiring party is in business;
12. The provision of enployee benefits; and,

13. Tax treatnment of the hired party.

Id. (Internal citations omtted) Were the Darden factors are not
satisfied, dismssal is required. Varnadore v. Oak Ridge Nat’|
Lab., 95-ERA-1 at 10 (ALJ Sept. 20, 1995), aff’d (ARB June 14,

1996); Plumlee v. Corp. Express Delivery Sys., Inc. ,  ARB NO. 99-
051, (ALJ No. 1998-TSC-8 (ARB June 8, 2001).

Reviewing the relationship between | & M and the Complainant
in this case, | find that most of the Darden factors are not
satisfied. The relationship between | & M and Ms. Demski was
completely contractual. While some employer-employeerelationships
are governed by employment contracts, this is not a case where the
agreement binding the two could be described as an employment
contract. This is a case of a business arrangement between
companies. Ms. Demski is the sole proprietor of two independent,
taxable businesses. She entered into a subcontracting agreement
with I & M for her conpani es , hot necessarily herself, to perform
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work for | & M. 1 & M paid a fee to ANR/SSI for services, but did

not pay wages, salary, benefits, compensation, etc., directly to

Ms. Demski. Ms. Demski controlled the length of her work hours

and, by her own admission, had a flexible work schedule. (C. Ex.

2) Additionally, she did not work at the Cook Plant on a daily

basis. °> (R. Ex. 2) Based on application of the Darden factors, |
find that the Complainant is not an employee of | & M, but an

independent contractor.

The ARB has carved out a narrow exception to the Darden test
and has held that in some circumstances an employee of a
subcontractor has standing as an “enpl oyee” to bring an ERA

whi st ebl ower action against the contracting nuclear facility.
H 1l v. Tennessee Valley Auth., 87-ERA-23 at 2 (Sec’y May 24, 1989)
Furthernore, in Stephenson v. NASA, 94-TSC-5 at 13 (ARB July 18,
2000), the ARB held that whistlebl ower protections can “enconpass
an enployee who is not a comon |aw enpl oyee of the respondent
enpl oyer.” The test is whether the respondent party “acts in the
capacity of an enployer by establishing, nodifying, or otherw se
interfering with an enpl oyee of a subordi nate conpany regardi ng the
enpl oyee’ s conpensation, terns, conditions or privileges of
enpl oynent . ” Id. at 8. In the present case, the Conpl ai nant
argues that she is an enployee of ANR/SSI, that | & Minterfered
wi th her enpl oynent relationshipwth ANR/ SSI, and, that therefore,
she has standing to bring this claim

Bef or e addressi ng whet her the Respondent acted in such a way
as to interfere with M. Denski’s work thereby triggering the
St ephenson and Hill exceptions, an initial question nust be
resolved. The issue presented by this argunent of the parties is
whet her a person who is the sole proprietor of a conpany can al so
be an enpl oyee of that conpany. For the reasons set forth bel ow,
| agree with the Respondent and find that a sole proprietor of a
conpany may not al so be an enpl oyee of that conpany.

Several circuit courts of appeals have previously addressed
whet her sole owners of businesses or partners with ownership
interests in a business may be considered enployees of that
busi ness. The 6", 8", and 10" Circuits have each answered that

° In her sworn affidavit, the Complainant stated she did
work at the Cook plant on regular basis. (C. Ex. 2) However, this
statement is inconsistent with the statements she made in her
original complaint in which she stated that the Ice Condenser
contract was managed by Richard Rigler and the Cook onsite manager
for this contract was Richard Smith. (R. Ex. 4; C. Ex. 2(b)).
Given these inconsistent statements, | assign little probative
weight to her allegations she worked at Cook on a regular basis.
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guestion inthe negative. See Fugarino v. Hartford Life & Accident

Ins.Co. , 969 F.2d178,185(6 th Cir. 1992); Devine v. Stone, Leyton

& Gershman,P.C. , 100F.3d 78 (8 h Cir. 1996); Wheeler v. Hurdman ,
825 F.2d 257 (10 th Cir 1997). Common among these decisions is that

a sole owner or partner with ownership interest lacks

accountability to a higher authority.

In order for an individual to be termed an “enpl oyee”, there
nmust al so exi st some higher supervisory authority which to whom
that individual my be held accountable. An enpl oyer, by
definition has authority or power over those individuals on its
payroll. Darden, 503 U S. 318 at 322-323. 1In the case of a sole
proprietor of a conpany, there is no such higher authority. It

defies basic logic to think that Ms. Denski was al so an enpl oyee of
t he conpani es which she owned. As owner, only she could set the
terms of her own enploynment, discipline herself, or exercise the
attributes one would expect in a traditional enployer-enployee
rel ati onshi p. As she cannot be said to be an “enployee” of
ANR/ SSI, the Respondent cannot have interfered with her enpl oynent
relationship wth those conpanies and, therefore, the Stephenson
and Hill exceptions are inapplicable in this case.

The Conpl ainant cites two cases for the proposition that a
sole proprietor may be considered an enployee and have standing
under the ERA. See Sanbdurov v. General Physics Corp., 89-ERA-20
at 2, 4-5 (Sec’y Nov. 16, 1993); R chter v. Baldw n Assoc., 84-ERA-
9at 8n. 5(Sec’y Mar. 12, 1986). | have reviewed these deci sions
and find that they do not stand for the sweeping propositions the
Conpl ai nant all eges. Wi le both cases do expand the definition of
who is a “covered enployee” under the Act, neither definitively
gi ves sole proprietors a cause of action under the ERA. Sanodurov
nmerely extends the protections of the ERA to applicants for
positions at Nuclear facilities. See Sanpbdurov v. General Physics
Corp., 89-ERA-20 at 2, 4-5 (Sec’y Nov. 16, 1993). Richter, a pre-
Darden case, sinply extends the protections to supervisory
enpl oyees. Richter v. Baldwin Assoc., 84-ERA-9 at 8 n. 5 (Sec’'y
Mar. 12, 1986). However, in that decision a supervisory enployee

still must be found to be an “enployee”. [1d. Sole proprietors,
are not “enployees” and, therefore, | find Richter has no
application to the present case.
ORDER
For the reasons stated above, | find that the Conpl ainant,

Lydi a Denski, has failed to denonstrate she is a “covered enpl oyee”
as required by the Act. THEREFORE, | T | S HEREBY ORDERED t hat, the
Respondent’s notion for dismssal is GRANTED. The Conpl ainant’s
claimfor discrimnation under the ERAis DI SM SSED wi t h prej udi ce.
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The Respondent, Indiana Michigan Power Company, is also DISMISSED
as a party to this claim. IT IS FURTHER ORDERED that American
Nuclear Resources Inc., Scope Services Inc., and American Electric
Power Company are all DISMISSED with prejudice from this action.

i,

DANIEL J. ROKETENETZ
Administrative Law Judge

NOTICE: This Recommended Order of Dismissal will automatically

become the final order of the Secretary unless, pursuant to 29

CFR. 8 24.8, a petition for review is tinely filed wth the
Adm ni strative Review Board, United States Departnent of Labor,
Room S-4309, Frances Perkins Buil ding, 200 Constitution Avenue,
N. W, Washington, DC 2021 0. Such a petition for review nust be
received the Administrative Review Board within ten business days
of the date of this Recommended Order of Dismssal, and shall be
served on all parties and on the Chief Adm nistrative Law Judge.
See 29 CF.R 88 24.7(d) and 24.8.
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